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"The system of private property is the most important guaranty of freedom,
not only for those who own property, but scarcely less for those who do

not."

-Friedrich August von Hayek






The Missouri Office of the Ombudsman for Property Rights is
responsible for documenting the use of eminent domain within the state and
any issues associated with its use and is charged to submit a report to the
general assembly on January 1, 2008, and on such date each year thereafter.

This report is respectfully submitted to serve to fulfill the above described

statutory duties for the year of 2007.

Respectfully,

Paul Anthony Martin
Ombudsman for Property Rights
The State of Missouri






Introduction

This report will document the use of eminent domain throughout the
state of Missouri and any issues arising from the use of the power of eminent
domain. However, due to the abbreviated time period that the Office of the
Ombudsman for Property Rights has been in existence and because of the
nonexistence of any detailed database regarding specific uses of eminent
domain, it is impossible to go into great detail concerning the use of eminent
domain in Missouri in 2007.

The only current reporting system concerning the use of eminent
domain in Missouri is operated by the Missouri Office of the State Courts
Administrator. The Office of the State Courts Administrator (Courts
Administrator) compiles a database of court filings and produces an “annual
report” that describes the types of cases filed in each circuit, and further
broken down by county. While this database includes condemnation cases
and exceptions filed, the only further breakdown of these cases concerns
whether the particular condemning authority is either the “state” or “other.”
At this time there is no further official database describing each specific use
of eminent domain. The lack of any current database describing each
specific use of eminent domain in Missouri would require the investigation

of each of the 253 condemnation filings that occurred in Missouri in Fiscal






Year 2007. The state fiscal years runs from July 1 through June 30. The late
date of the official organization of this office in the calendar year 2007
rendered it impossible to be able to work with the Courts Administrator to
establish an effective method of organizing the data into a more detailed
report concerning the use of eminent domain before the statutorily
established deadline for this report. The task of retrieving and organizing the
information necessary compile a more detailed report is one that will require
great collaboration between this office and both the Courts Administrator
and all circuit clerks across the state. Such collaboration is a priority of this
office and is a goal that will be diligently pursued in the next year and the
improvement of this collaboration should continue to be a goal throughout
the tenures of all future holders of this office.

This report will also describe the efforts of the Office of the
Ombudsman for Property Rights to reach as many Missourians as possible
since the organization of the office in August of 2007. The report also
includes the preliminary plans for the office for the next calendar year,
including a description of the priorities that I feel are important to improving
the effectiveness of this office and steps that can be taken within the next
calendar year to ensure the continuity of the effectiveness of this office

regardless of who holds the office of Ombudsman for Property Rights.
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Office of the Ombudsman for Property Rights

Governor Blunt signed House Bill 1944 creating the position of the
Missouri Ombudsman for Property Rights on July 13, 2006. I was appointed
as Missouri’s first Ombudsman for Property Rights on August 20, 2007. It
was on this date that the official organization of this office commenced. In a
little more than four months the Office of Ombudsman for Property Rights
has made great strides in improving the assistance provided to Missourians
facing issues regarding their property rights. These efforts will be discussed
in more detail throughout this report.

The Missouri Office of the Ombudsman for Property Rights is one of
only three similar state-level offices in the country. Currently, the only other
formal offices are in the states of Utah and Connecticut. Oregon has recently
passed legislation creating a similar office, but at the time of this report the
specific bill is yet to be signed. The state of Utah has no formal Ombudsman
for Property Rights, but has the oldest office in the country, and is staffed
with a team of lawyers and administrators. The state of Connecticut does
have a formally titled Property Rights Ombudsman and also includes a staff
of lawyers and support personnel. I have enjoyed the cooperation of the

staffs of both of these organizations in establishing Missouri’s own version

of the office.






The Missouri Office of the Ombudsman for Property Rights is
charged with assisting citizens by providing guidance, which shall not
constitute legal advice, to individuals seeking information regarding the
condemnation process and procedures. The ombudsman is also responsible
for documenting the use of eminent domain within the state and any issues
associated with its use and shall submit a report to the general assembly on

January 1, 2008, and on such date each year thereafter.

The Office of Public Counsel

The Office of the Ombudsman for Property Rights was created by
House Bill 1944 and, by statute, was placed in the Office of Public Counsel.
The Office of the Public Counsel was established in 1975 to represent the
public and the interests of utility customers in proceedings before
the Missouri Public Service Commission (PSC) and in investor-
owned electric, natural gas, telephone, water, sewer and steam heat utilities,
including safety issues, adequate and quality service, complaints and
disputes, connections and disconnections, and billing and collection
practices. The Office of the Public Counsel is independent from the PSC

and has a separate budget and staff. The Department of Economic

Development director appoints the public counsel who must be a Missouri






licensed attorney. While the Office of Public Counsel reviews all utility
filings and issues considered by the PSC, the focus is utility rates and
regulations proceedings that affect residential and small business customers.
The office takes an active role in cases that propose to increase rates and
often makes its own proposal for rate reductions. The office also protects
the customers' interests in other PSC cases that touch on such issues as rate
design, new area codes, PSC investigations into general industry issues,

and rules and regulations governing the rights and obligations of customers
and utilities that affect service. Attorneys from the office attend local public

hearings where customers comment on PSC cases.

At present, the office has 11 staff members. Four attorneys, including
the public counsel, provide the legal representation while 2 public utility
accountants and 2 economists provide the technical expertise. In some
cases, the office contracts with experts and consultants for specialized
expertise. The technical staff and consultants investigate and research
regulatory issues and utility operations, prepare reports and exhibits and

testify on technical issues in the evidentiary hearings.

Since the Office of the Public Counsel represents the public and

ratepayers as a class, the office does not provide specific legal representation






of individuals for individual problems. However, the office tries to help
customers by contacting the utility or directing them to the appropriate PSC
department or government agency. It also comments on utility issues that
affect consumers and cooperates with other state consumer advocates, public
interest and consumer groups and organizations to educate the public about
consumer rights and to protect the rights of ratepayers. The public counsel's
authority to appeal PSC decisions is a significant right. Prior to the
establishment of the Office of the Public Counsel, the general public did not

have the ability to seek judicial review of adverse PSC decisions.

Use of Eminent Domain in Missouri, 2007

As described above, the Courts Administrator compiles a database of
court filings and produces an “annual report” that describes the types of
cases filed in each circuit, and further broken down by county. While this
database includes condemnation cases and exceptions filed, the only further
breakdown of these cases concerns whether the particular condemning
authority is either the “state” or “other.” At this time there is no further
official database describing each specific use of eminent domain. The lack
of any current database describing each specific use of eminent domain n
Missouri would require the investigation of each of the 253 condemnation

filings that occurred in Missouri in the fiscal year 2007. The state fiscal year

10






runs from July 1 through June 30. The late date of the official organization
of this office in the calendar year 2007 rendered it impossible to be able to
work with the Courts Administrator to establish an effective method of
organizing the data into a more detailed report concerning the use of eminent
domain before the statutorily established deadline for this report.

The relevant table of the Missouri Judicial Report, Annual Report-
Supplement for Fiscal Year 2007 are included in this report as an addendum.
At this time, there is no further official database compiled by any state
agency. It is a priority of this office to establish an efficient method for
documenting the use of eminent domain in Missouri, and to include such

documentation in future reports.

Issues Regarding the Use of Eminent Domain

As mentioned above, my appointment so late in the calendar year
precluded any detailed discussion or investigation of specific issues
regarding the use of eminent domain in 2007. However, there is one issue
that arose very late in the year that should be noted in this report. On
December 19, 2007, the Missouri Court of Appeals for the Western District
issued a slip opinion in Allright Properties, Inc. v. Tax Increment F inancing
Commission of Kansas City, No. WD68406 (Mo. App. W.D. December 18,

2007). It must be noted that this slip opinion is subject to revision and may
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not reflect the final opinion adopted by the court. However, the slip opinion
does raise a concern regarding the protection of private property in Missouri.

The court’s opinion deals with Section 523.274(1) RSMo Supp. 2006.
The exact section, 523.274, specifically deals with the ability of condemning
authorities to take unblighted homes for redevelopment purposes. While
unblighted parcels of land can still be taken through eminent domain for
redevelopment purposes in Missouri even after House Bill 1944, the law did
give increased protection to parcels of land not found to be blighted. If the
opinion becomes final, the court’s ruling may act to significantly decrease
this protection.

Section 523.274 requires condemning authorities to consider each
parcel of property in the defined area with regard to whether the property
meets the relevant statutory definition of blight. If the condemning authority
finds a preponderance of the defined redevelopment area is blighted, it may
proceed with the condemnation of any parcels in such area. The court
interpreted this section as requiring the condemning authority to only
consider each parcel without requiring the condemning authority to come to
any conclusion about each specific parcel. The court also explicitly sets out
the formula for calculating whether a “preponderance” of the redevelopment

area is blighted by measuring total square footage of blight in a
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redevelopment area and comparing it to the square footage of land that is not
found to be blighted.

Many parcels of land that are deemed blighted are of significant
square footage. Some examples are parking lots, industrial facilities, or
wooded areas. Before the court’s ruling, these parcels were weighted equally
with homes and small businesses. If the above mentioned ruling becomes the
final opinion of the court, the weight of these parcels will be determined in
square footage. Because of the potential discrepancy of square footage
between the average neighborhood lot and the larger blighted lots in the
area, the ratio of unblighted homes and small businesses that can be taken
for each larger parcel of blighted property may increase dramatically if the
court’s opinion becomes final.

Since this ruling came so late in the calendar year, and because it has
yet to become an official final opinion of the court, any ramifications
coming as a result of the opinion have yet to be realized. However, it is
likely to become an issue that may need clarification in the upcoming

legislative session.
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Activity of the Office of the Ombudsman for Property Rights in 2007

In prioritizing our efforts in organizing this office, there were many
factors taken into consideration. The quality of the information available to
Missourians concerning their property rights was and will continue to be the
factor given the most weight in any decision made concerning the efforts of
this office.

The second most prevalent concern is raising the profile of the office
in order to reach as many Missourians as possible. House Bill 1944 requires
condemning authorities to provide the owners of record of the properties to
be acquired by eminent domain with contact information for the Office of
the Ombudsman for Property Rights. However, the use of eminent domain
begins long before the official letter of intent to acquire property is sent to
property owners. Property owners need to be cognizant of their rights before
a condemnation notice is issued. This office must continue to work to be
included in the public discourse anytime property rights are the topic of
discussion. The actions taken in 2007 to reach out to as many Missourians as

possible, as quickly as possible, are described below, each followed by the

goals for the office for calendar year 2008.
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A. Official Website

Missourians dealing with eminent domain are encouraged to contact
this office as early in the eminent domain process as possible. In order to
best provide information regarding the eminent domain process there has to
be a resource that allows Missourians to easily access as much information
as possible, as quickly as possible. This resource also has to be available
without the constraints of normal business hours since most working
Missourians can not take time out of their workdays to deal with personal
matters. In the current internet age this is best accomplished through a
website devoted entirely to the eminent domain process in Missouri.

This Office of the Ombudsman for Property Rights, with the

assistance Department of Economic Development, developed the website

www.eminentdomain.mo.gov to provide Missourians with extensive
information regarding Missouri eminent domain law. The website includes
the full text of House Bill 1944 along with links to the codification of the
law as Chapter 523 of the Registered Statutes of Missouri. There is also a
“frequently asked questions” portion of the site that is a compilation of the
questions most often asked by Missourians facing the use of eminent

domain. Missourians visiting the site can also find contact information for
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the office as well as a “legislator lookup” tool that allows them to easily
access the contact information for their respective legislators.

The website is designed to be casily updated in order to better serve
the needs of Missourians as time goes on. In the next year I hope to further
develop the site to provide a more interactive experience to individuals
facing specific issues within the purview of eminent domain law. I plan to
schedule an extensive round of town hall meetings across Missouri to
discuss property rights with citizens before they are faced with the use of
eminent domain. I hope to include a full schedule of these meetings on the
site in early 2008. The site will continually improve as I am able to gather

more suggestions from Missourians using this resource.

B. Toll-Free Contact Availability

Even in the internet age, the most frequent contact with this office is
still via telephone. With this in mind, the Office of Public Counsel
developed a toll-free contact number allowing Missourians to call one
number to avail themselves to all services offered by the Public Counsel.
The Office of the Ombudsman for Property Rights is included within these
services. Missourians can now call (866) 922-2959 to contact, free of
charge, the Office of Public Counsel and, in turn, the Office of the

Ombudsman for Property Rights.
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C. Outreach: Town Hall Meetings

In a little over four months I have been able to meet with around one
thousand Missourians on a face to face level. For the most part, this has been
accomplished by the use of town hall meetings throughout the state. The
office has worked with community groups to provide a forum for
Missourians to voice their concerns about property rights issues in both their
specific geographic areas and across the state. Attendance at these meetings
has ranged from 20 to 150 concerned citizens. Many of these meetings have
included representatives from both the executive and legislative branches of
government. The reaction to these meetings has been very positive and I

hope to significantly increase the frequency of these forums in the next year.

D. Outreach: Additional Electronic Resources

The office is currently working with the Department of Economic
Development to develop a monthly newsletter and a correlating “podcast” to
give Missourians another resource to gain knowledge of eminent domain
law. Each newsletter and “podcast” will include current updates in Missouri
eminent domain law and will focus on specific aspects of the eminent
domain process. The newsletter and the “podcast” will be available on the

official website of the office and the first editions are planned to be ready for

publication in March.
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E. Outreach: Institutions of Higher Learning

Property rights should be an important aspect of the educational
experience of undergraduate students as they prepare to be the future leaders
of Missouri. Today’s undergraduate students will be tomorrow’s property
owners, small business owners, farmers, political leaders, or any
combination of the three. Undergraduate students need to achieve a basic
level of competence of the eminent domain process and need to understand
the effect that it may have on their communities. As the outreach activities
of this office increase in the future, so will the efforts of this office to better
collaborate with institutions of higher learning in educating young
Missourians on the role that property rights have in the prosperity of their
communities.

I have met with a number of professors and other leaders of academic
institutions across the state to discuss how this office can help to facilitate a
more thorough inclusion of property rights into the educational discourse on
undergraduate campuses. Several debates, presentations, panel discussions,
and round table discussions are in the planning process for early 2008. I look
forward to meeting with more educational administrators in the near future
and I hope to schedule additional on-campus events when students return to

class in the fall. If successful, these events have the potential to become
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annual staples of the academic calendar giving this office a platform to reach
young Missourians far into the future, regardless of who holds the office of

ombudsman.

Conclusion

Organizing a government office is a great task in the best of
circumstances. The Missouri Office of the Ombudsman for Property Rights
is one of only three similar statewide offices in the country. This afforded
few successful templates on which to base the activities and services of this
office. Even with such few examples on which to base the office, the
remarkable combined efforts of the Office of Governor Matt Blunt, the
Office of Public Counsel, and the Department of Economic Development
have allowed this office, in less than five months, to reach thousands of
Missourians facing the use of eminent domain.

There is much work to be done in the coming year and I look forward
to the challenge of providing more efficient service to Missourians facing
eminent domain issues and to further assisting Missourians fighting the
abuse of eminent domain. I also look forward to working with legislators

from across the state to ensure increased property rights protection for all

Missourians.
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Addendum to the Report of the Ombudsman for Property Rights

Included below is the official annual report, compiled by the Office of
State Courts Administrator. The specific table included, Table 36, is the
relevant section of the report dealing with condemnation filings for Fiscal
Year 2007. The official styling of the report is the Missouri Judiciary

Report, Annual Report-Supplement; Table 36.
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